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First-Party Indemnification
for Attorney Fees

By Melissa Curvino and Liam O’Brien

bears its own costs of litigation, including attorney

fees, regardless of whether it wins or loses.! This
general rule holds true in New York, where the prevailing
party may not collect attorney fees from the losing party
unless authorized by an agreement between the parties or
by statute.2 It is therefore common for contracting parties
to include an indemnity clause promising that each party
will hold the other harmless for certain enumerated
losses, including for attorney fees. But because such a
fee shifting arrangement changes the general rule that
parties must bear their own costs of litigation, indemnity
clauses are strictly construed by New York courts.? When
a party seeks indemnity for attorney fees resulting from a
suit among the parties to the contract - a first-party suit,
as opposed to a third-party suit — courts are even more
suspicious.*

The New York Court of Appeals examined the issue of
fee shifting in indemnity clauses in the 1989 case Hooper

In the United States, each party to a lawsuit generally
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Associates, Ltd. v. AGS Computers, Inc. In that case the
plaintiff, Hooper, had sued the defendant, AGS, for breach
of contract.® In addition to contract damages, Hooper
sought to recover attorney fees incurred in bringing the
action against AGS% The contract between the parties
contained an indemnity clause providing that AGS must
indemnify Hooper for “reasonable counsel fees” but
did not define the scope of that promise.” Because
the indemnity clause did not contain “unmistakably
clear” language requiring AGS to indemnify Hooper for
attorney fees resulting from a suit between them, the
court held that the indemnity clause did not create this
obligation.®

The Hooper case set the precedent for New York law
in the area of contractual fee shifting. New York courts
will not infer a party’s intention to indemnify the other
party for attorney fees from a first-party suit without
“unmistakably clear” language in the indemnity clause.?
Even when a provision can be fairly read to include first-



party indemnity, courts will not give the provision such a
reading if it is not explicit.10 The Appellate Division, First
Department has said that in order to award attorney fees
to the prevailing party in a first-party suit “the intention
... must be virtually inescapable.”1!

But what is “unmistakably clear” language? How
can contract drafters explicitly state their intention to
include a fee shifting provision for first-party suits in the
indemnity clause? And the answer is not clear. Perhaps
because of the high bar set by Hooper there have not been
many decisions finding that an indemnification provision

broadly to indemnify “against any and all claims, losses,
penalties, fines, forfeitures, legal fees and related costs,
judgments, and any other costs, fees and expenses that
any certificate holder may sustain in any way related
to the failure of the servicer to perform its duties.”16
Also within the indemnity clause was a specific grant
of indemnity for third-party liabilities, stating that the
parties would indemnify each other against claims “if
such claim relating to the servicer is made by a third party
with respect to this agreement.”17 The plaintiff argued
that this specific grant of third-party indemnity should

Even when a provision can be fairly read to include
first-party indemnity, courts will not give the provision such
a reading if it is not explicit.

unmistakably provides for attorney fees arising out of
first-party suits. There is some evidence that an indemnity
provision meets the Hooper standard when the provision
specifically references a claim between the parties as a
ground for indemnification.!2 In Getty Petroleum Corp.
v. Delorio, the Appellate Division, Second Department
held that an indemnity provision in a lease, which
provided for recovery of attorney fees “in defending any
claim brought against [Lessor] by Lessee against which
[Lessor] successfully defends,” was patently clear.13
Because this indemnity clause unmistakably provided for
indemnification for first-party suits, the court held that
the lessee was required to pay the lessor’s attorney fees.14
But Getty has not yet been cited for this proposition, so
it is not clear whether this decision will be followed as
precedent.

Although it is not known what will satisfy Hooper,
we can draw lessons from a number of cases finding
that indemnity clauses were not unmistakably clear.
Cases decided in 2013 and 2014 show that an indemnity
“against any and all claims” is not enough to provide
for first-party indemnification for attorney fees; and an
indemnity clause that includes notice and assumption
of defense provisions is evidence of an intention for
third-party indemnity, and thus will not be construed as
providing for first-party indemnification of attorney fees.

Courts Do Not Construe an Indemnity

“Against Any and All Claims" as Providing for
First-Party Indemnification

In Ocwen Loan Servicing, LLC v. Ohio Public Employees
Retirement System, a case decided on February 18,
2014, the Supreme Court, New York County, refused
to construe a broad grant of indemnity against any
and all claims as requiring the parties to indemnify
each other for attorney fees resulting from first-party
suits.'> Ocwen Loan Servicing concerned contracting
parties who had signed an indemnity clause agreeing

be contrasted with the broad grant of indemnity for all
claims, meaning that the parties had intended for the
broad grant of indemnity to apply to first-party claims.1®
Although the court found that it would be reasonable to
read the broad grant of indemnity as requiring the parties
to indemnify each other for suits between themselves,
the court refused to do s0.1? Under the exacting standard
of Hooper, the court held that the failure to specifically
require first-party indemnity meant that the parties were
not obligated to indemnify each other for first-party
suits.20

Similarly, in U.S. Bank National Association v. DL]
Mortgage Capital, Inc., a case decided on January 15, 2014,
the Supreme Court, New York County, held an indemnity
clause that required the defendant to “promptly reimburse
. . . the Trustee for any actual out-of-pocket expenses
reasonably incurred” did not create an obligation to
indemnify for attorney fees arising out of first-party
suits.Zl Because this indemnity did not exclusively or
unequivocally refer to first-party claims, the parties were
not obligated to indemnify each other for first-party
claims.22 And in its 2013 opinion in J.P. Morgan Securities
v. Ader, the Supreme Court held that an indemnification
“against any and all loss, damage, liability or expense,
including reasonable costs and attorney fees” stemming
from any misrepresentation, breach of warranty, or breach
of covenant was not sufficient to create an obligation to
indemnify for first-party suits.2 Although the language
providing indemnification against claims stemming from
a breach of warranty or a breach of covenant could be
fairly read to include first-party suits, the clause did
not unequivocally cover first-party suits, so the court
held that it did not create an obligation to indemnify for
attorney fees arising out of first-party suits.?4

Even clauses that obligate one party to indemnify the
other against liabilities caused “as the result of any action
taken by (or failure to act of) [party 2]” do not create an
obligation for first-party indemnification.25 Although
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that language can be read as applying to suits between
the contracting parties, the parties did not explicitly or
unequivocally state their intention to indemnify each
other for attorney fees arising from first-party suits.26
Without explicit language, New York courts will not shift
attorney fees.

An Indemnity Clause That Includes Notice and
Assumption of Defense Provisions Is Evidence of
an Intention for Third-Party Indemnity, and
Thus Will Not Be Construed as Providing for
First-Party Indemnification
For example, in Hooper the indemnification clause
required one party to “promptly notify [the other] of
any claim or litigation to which the indemnity provision
shall apply.”? The court held that this obligation to
notify the other party of the claim was an indication
that the indemnity clause was meant to apply to third-
party suits because the other party would not need
to be notified if it had brought the suit.2® To read
the indemnity clause as applying to first-party suits
would, in the court’s estimation, render the notification
provision meaningless.?? The contract interpretation rule
that requires courts to read the contract as a whole,
giving fair meaning to all of the provisions, means that
one provision cannot be read in such a way as to make
another provision meaningless.3® Therefore, when an
indemnity clause includes a notice and assumption of
defense provision, courts hold that the indemnity is for
third-party suits.3! Any indication that the indemnity
clause was meant to apply to third-party suits means that
it does not exclusively or unequivocally apply to first-
party suits and thus fails the Hooper standard.?2
In 2013, the Supreme Court, New York County
. reiterated this holding in AMBAC Assurance Corp. v. First
Franklin Financial Corp.33 In that case the indemnity clause
provided for the insured to indemnify the insurance
company “for any payment made by the Insurer under
the Policy” and to “notify the Indemnifying Party
in writing” any time “any action or proceeding . . .
shall be brought or asserted.”3* The court held that if
the indemnity clause applied to first-party suits, the
notice requirement would be superfluous, which would
violate the rule of construction that a reading of one
provision of a contract must not render another provision
moot or meaningless.> Therefore, to avoid making the
notice requirement superfluous, the court held that the
indemnification provision did not create an obligation to
indemnify for the attorney fees arising out of first-party
claims.

Conclusion: An Intention to Indemnify for Attorney
Fees Arising Out of First-Party Claims Must Be
Unmistakably Clear

Although the courts have not provided much guidance as
to what language will satisfy the Hooper standard, there
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is guidance as to what language is not unmistakably
clear. Neither an indemnification clause that uses broad
language, such as “any and all claims,” nor a clause
that requires the parties to notify each other of the
intention to seek indemnity meet the Hooper standard.
Contract drafters who seek to create an obligation
to indemnify for attorney fees arising out of a first-
party suit should not include those two clauses in the
indemnity provision. @
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